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Introduction

Mediation is negotiation carried out with the assise of a third party The goal of mediation is to reach

a solution that is mutually acceptable to all coned parties and this process is based on speiiaigies
which are essential for forging agreed and bindsogution. Mediation is a process in which an
independent person (a mediator) helps people mgteement to address their differences, and work
towards resolution. The process focuses on futehavour, rather than past. It therefore offersag of
dealing with tension and is useful in tackling gewbs in communication or in working relationships.

The mediator, in contrast to the arbitration orgeidhas no power to impose an outcome on disputing
parties, instead he or she tries to reach a resolaf a particular conflict through various tastic
strategies and methods that further dialogue, dson, concession, compensation and understanding
between the disputants. Every tactic or strateggrhghe employs has to be based on certain prexipl
which specifically concern the process of mediation

Each particular mediation attempt contains a rarigmique contextual and process-related variables,
for example mediator can encourage exchange afiaton, help the parties to understand each ather’
view, let them know that their concerns are undedt invent solutions that meet the fundamental
interests of all parties, promote a productive l@feemotional expression and many others. Thisnsea
that it can be difficult to compare across medragfforts. Nevertheless, within the process of rataoin,
mediator is recognised as a distinguishing figuBe, whether the mediator is classified as a state,
individual, institution/organization, his role deetthird party is the distinguishing feature if quamed to
negotiations. Mediation can vary from very actigeséry passive involvemehnt

Since it is assumed that mediator's behaviour lsveat to the mediation process and is based on
special principles, the observation of that behawie one apparent area of fruitful terrain in whio
analyse the mediation process. Within a particelamtext, disputants perceive specific mediator’s
emotions. Verbal and nonverbal forms of communicatare extremely relevant to all process of
negotiations. For example, facial expressions aarfeey element of body language and emotional
expressions since emotions are shown primarilyhénfacé. In contrast to body language are verbal
displays of emotions, for example, through pron@gnwords, and through written expression.

1 S.B.GOLDBERG, F.E.A. SANDLER, N.H. RoGERS S.R.CoLE, Dispute Resolution. Negotiation, Mediation and Other Processes, New
York, 2007, p. 107.

2 J. SwmiLovITZ , Emotions in Mediation: Disputant Perception of the Mediation,
http://www.clingendael.nl/publications/2008/2008016dsp_diplomacy_smilovitz.pdf.
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XIV. Mediation Principles

It is also important to mention that all of the gges of mediation is based on trust. Mediationgyain
acceptance by earning the parties’ trust, a prabes$egins with the mediator’s first interactioith the
disputants and continues until mediation is conetudrust is attained and maintained when the nadia
is perceived by the disputants as an individual whderstands an cares about the parties and their
disputes, has the skills to guide them to a negptisettlement, treats them impartially, is honastiects
each party from being hurt during mediation by titker's aggressiveness or their own perceived
inadequacies, and has no selfish interests. Ongnvitust has been established, the parties can full
participate in the process of mediation and digctbgir real interests.

There is no “best” way to mediate a dispute, bezanediation techniques vary with the parties, the
conflict and the mediation process. Private selgtbour mediation, for example, tends to reflect the
competitive and positional nature of traditionadlective bargaining negotiating and mediator wikead
considerable time working separately with the partiChild custody mediation typically is a more
cooperative process, at times bordering on coungelind the mediator spends more time working with
the parties togeth&rBut, on the other hand, mediation as a separate of resolving a dispute has
common principles that should be taken into accauavery mediation session.

The key principles of mediation are the following:

1. Principle of Freedom or Private Autonomy.
2. Principle of Confidentiality.

3. Principle of Cooperation.

4. Principle of Neutrality.

5. Equality of Parties.

These are the most important and basic principlesemliation. Depending on a particular form of
mediation, for example, family mediation or crossder mediation, there can be a requirement to pmp
with specific principles but the principles disceidsn this chapter should be mandatory to evenmyfof
mediation.

It is very important to note that the rules of nagiin and its principles should be carefully exmpéai
in the beginning of the mediation process, withéhghasis on the informal and consensual natuee, th
mediator’'s impartiality and responsibility of therpes to find their own solution. The limits of
confidentiality may be explained in a more detateg@nner and the parties should be informed what are
the main principles of the mediation. Questionseareouraged and the mediator uses them to confirm
that the parties have understood the path whighahetaking and that they agree to be bound bylés.
The mediator tries to make the parties as comflataibd secure as possible.

Mediation has a long history in international diplacy as well as in family and labour relations, but
until recently it has been something of a minasipprt in the resolution of commercial disputeshAiligh
there is still perhaps a long way to go, the tide Very clearly turned. Needless to say that mastiduals
involved in commercial mediation are ostensibly astaffected by the psychological strain attacled t
the dispute as the people involved in a family ragdn. This is particularly because each of the
individuals involved plays an interchangeable partthe system so the degree of the personal
consternation of the people working in the busireessronment is, in principle, lower owing to thery
nature of the difficulties. However, intra-compamgdiations often develop similar dynamics to family
mediation, because in internal/in-company dispataamber of people, interacting on different leadls
the command structure are involved, not unlikehiggarchy to be found between parents and children,
which is why it is crucially important to put thelbalance of power in perspective when dealing with
such areas of conflicts. In contrast to the situain ordinary legal disputes, intra-company medrain
particular is apt to consider and include all lsvef management, which facilitates the subsequent
implementation of the results agreed updrhis means that principles of mediation can kerdgned
by the form of mediation.

Negotiated solutions to conflicts lie at the hexdrthe culture of society. Furthermore, they atemf
high quality solutions which satisfy all the pasti@ncerned, which is not the case for imposedisak.

4 S.B.GOLDBERG, F.E.A. SANDLER, N.H. RoGERS S.R.CoLE, Dispute Resolution. Negotiation, Mediation and Other Processes, cit., p.
110.

5 E.AFILLER, Commercial Mediation in Europe. An Empirical Sudy of the User Experience, Alphen aan den Rijn, 2012, p. 17.

6 J.REDORTA, The Future of Justice. Courts and Mediation: New Path for Justice, Barcelona, 2009, selected papers from the sympoium
on Courts and Mediation, GEMME-Catalan White BooKvbediation.



XIV. Mediation Principles

That is why clear and specified perception of pales of mediation is essential for deep understand
of the process of mediation.

1. Principle of Freedom or Private Autonomy

This principle means that parties will play a mayle in mediation. In this sense, both the proeess
the agreements reached are solely guided by theftiie parties.

Participation in mediation is voluntary at all tisn@nd participants and the mediator are alwaystéree
withdraw. Where mediators consider that a pamicips unable or unwilling to take part in the @ess
freely and fully, they must raise the issue andsjtbg suspend or terminate the mediafion

When undertaking a mediation, it is important tswee that parties are empowered to make the
necessary changes and that they are free to coimérohediation process.

Parties will cooperate more fully if they know ttiaey are free to leave at any point. This engages
their own free will and sense of purpose and ersathiem to drive the process towards agreementrrathe
than to be led to an understanding by a third péfrthey drive the process, they are more comihitte
the outcom#

The other aspect of the principle of private autopas that parties are given “uninterrupted” tiroe t
describe the disputeThe initiator of the complaint usually beginghaligh the decision on who speaks
first may vary depending on the nature of the dispAlso parties can decide on their own which one
wants to start, but if they do not reach the agex@nmediator should intervene and lead the proaess
mediation. Sometimes the parties resolve the desafier hearing each other’s opening statements wit
minimal direction from the mediator.

The mediator has control over the process, bubwet the resolution of the dispute. So he or sime ca
decide who should take part in joint meetings, whould take part in private meetings (just solrsitor
just the parties or just the experts). Mediator mquire the parties to prepare summaries of thest
points or schedules of claims, to emphasise whheisnost important thing and what can be negatjate
but he cannot make any orders as such or decidelwalf of the parties. Against this backgrounds it
obvious that the mediator has no power to makeal fietermination of issues between the parties or
order them to make a decision. Mediator can noeiss award or the equivalent of a judgment; ndr wi
he or she express any view on the merits of eatlf paase.

When a settlement agreement is signed it is preb#iat the parties will comply with its terms.
Alternatively it might be necessary to sue on thtlament agreement. If the parties do not reach a
settlement between them, the mediation will brgakvithout a resolution. The parties will be leftheir
to pursue formal legal process, perhaps to negodiato reconvene a mediation on a later date.

To sum up, principle of freedom or private autonomgans that parties control all the process of
mediation and the result of the mediation is suli@their will. Needless to say that parties dse &ree
to terminate the mediation at any stage and tiseen® iobligation to end the mediation process with a
agreement.

2. Principle of Confidentiality

One of the fundamental axioms of mediation is thpartance of confidentiality. Confidentiality means
that what is said or written during the proceediignediation cannot be used in later, possible tcour
proceedings.

Mediation is private and confidential. Nothing ohat is said in the course of mediation can be
discussed outside the mediation, nor revealed yotlaind party. This stipulation of confidentialiig
generally embodied in Mediation Agreement whiclsigned to regulate the mediation process and to
express the will of the parties.

Mediation is generally conducted by a series oftings. Usually the mediation opens with a joint
meeting attended by the mediator and all the mafihen that joint meeting is concluded, the pautan

7 http://iwww.familymediationcouncil.org.uk/us/codeaptice/general-principles/.

8 https://rhizomenetwork.files.wordpress.com/2010gtiaciples_of mediation.pdf.

9 S.B.GOLDBERG, F.E.A. SANDLER, N.H. RoGERS S.R.CoLE, Dispute Resolution. Negotiation, Mediation and Other Processes, cit., p.
111.
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break up into separate private rooms or arrangatgrimeetings to conclude the agreement. Anything
that is said at the joint session or in private tings is confidential. Anything which is discussedhe
private sessions is also confidential and cannatliealed by the mediator to the other party otigar
unless and until he is authorised by the reveghagy to do so. This is one of the most unusual and
effective features of the process. By contrast,ld/gou reveal to a judge or arbitrator your wealsess

or details of any commercial or financial pressuyes face? Obviously not. Under this cloak of
confidentiality the parties often reveal to mediatthe most extraordinary things, which the medgato
can then use (with their authority) to fashion eghan between the parties.

In some sense perhaps more importantly, once samathsaid or revealed, it cannot be unsaid. If a
case does not settle anything which is revealdétdeaimediation even if it cannot be used in the f&rm
arbitration might then influence the conduct ofttagbitration. Indeed it might influence the contdat
the parties generally in their commercial dealifrges that point onwards. As a matter of strict groo
evidence, parties may be then alerted to thingg diek not previously know. They may be prompted to
hunt down alternative sources of evidence to agssh in proving their case later at a final hegribhis
is one illustration of the care that is neededartipipating in mediation. Mediation is not meralynatter
of common sense. It is a skfll

Confidentiality as a principle has three componémas are reflected in relations between a party an
a mediator, a mediator and a judge (in chargeeofrtatter), and in relation to the public, or soca@itrol.

It is central to the role of the mediator as a redutinaligned participant, which is a crucial pairt
effective mediatioft. The mediator will come to the core and causesainflict only if a party believes
and is confident that what she/he says will natdwvealed without her/his permission. Mediators nmast
disclose any information about, or obtained in ¢barse of, a mediation to anyone (including a court
welfare officer or a court), without the expressgent of each participant, an order of the couvttoere
the law imposes an overriding obligation of disal@son mediators.

The reasonable expectations of the parties witarcetp confidentiality shall be met by the mediator
The parties' expectations of confidentiality depemdthe circumstances of the mediation and any
agreements they may make. The mediator shall remiocdie any matter that a party expects to be
confidential unless given permission by all parbesinless required by law or public policy.

The benefits of confidentiality flow from each péstexpectation, during a mediation, that neither t
mediator nor the other party will be able to diseldater what transpires. But because mediation
confidentiality is not (and should not be) absoltbe strength of this expectation depends on liigya
to predict, at least roughly, the limits on disclasin a future disputé

Discussions in mediation are understood to be dentfial by all parties and all parties agree thsties
raised in private will only be communicated outsitte mediation with their agreement. The only
exception to this rule of strict confidentialitywhere there is evidence of serious risk to seltbers.
Mediators may notify the appropriate institutiorthey consider that other public policy considenasi
prevail.

It is the duty of the mediator at all times to emsthat he or she acts with impartiality and tHneit t
imparti;lity is not compromised at any time by aowflict of interest, actual or capable of beinggeéved
as sucfr.

Within the mediation process, a mediator offerstgmtion against harmful use of information by
guarding confidences a party reveals to her inugwsunless she has permission to share themiveth t
other side. A mediator does not, however, havedbmsrol outside the mediation process, particulerl
follow-up or unrelated litigation.

Mediators are encouraged to discuss confidentialitgs with the participants before confidential
information is provided in private sessions during mediation process. It can also be stated ittemri
so that the parties would feel more comfortable faeel to show their real intentions.

Another aspect of the principle of confidentialis/that mediation is without prejudice. Anything
created solely for the purpose of the mediation amgthing said on the day is without prejudicetha

10 N.R. CLIFT, Introduction to Alternative Dispute Resolution: A Comparison between Arbitration and Mediation, available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_
id=1647627.

11 E.E.DeAsoN, Enforcing Mediated Settlement Agreements: Contract Law Collideswith Confidentiality, in Davis Law Review, Vol. 35,
Fall 2001, available at SSRN: http://ssrn.com/abst2ir 0349 or http://dx.doi.org/10.2139/ssrn.270349.

12 E.E.DEASON, Predictable Mediation Confidentiality in the U.S. Federal System, in Ohio State Journal on Dispute Resolution, Vol.
17, No. 2, 2002, available at SSRN: http://ssrn/etastract=293559 or http://dx.doi.org/10.2139/298559.

13 http://www.familymediationcouncil.org.uk/us/codeaptice/general-principles/.
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event that no settlement is reached neither partyrely on any documents created for the mediatawn
on anything said on the day in the course of the&b mediation “event”.

3. Principle of Cooperation

Participants can improve the mediation processpaoldability of success when they participate indjoo
faith and cooperate. It is also very important thatparties are flexible in their positions. Nesdlto say
that entering into mediation is a sign that pardies an opportunity to reach an agreement andyttinge
on particular topic. But in any case it is essémti@mphasise to the parties that the processediation

is based on cooperation between both parties datisocan be reach if both parties agree to bable.

The parties have to be willing to allow a neutfsrd party to help them to reach an acceptable
agreement. But they should not expect that thel/ lveilprovided by a solution by the mediator. The
mediator, who has been chosen according to a sgnacedure, has to be acceptable to both parties.

Mediator should encourage both parties in the desppiunderstand the other person’s perspective, to
help them to empathize with each other’s positioth @ be flexible in their decisions. Each partgdd
be encouraged to actively search for a soluticaditpute and in that sense both parties mustdeasal
opportunity and perception that they can equallyigpate in the proceedings. Ignorant partiesiarn
unequal position in comparison with a party repnése by a lawyer and in this case a mediator should
point out their unequal positions in the process] geach them about the need for representaticam by
gualified person, or about the exercise of othgints.

Although it does not encompass rigid proceduraguthe mediation procedure aiming to achieve the
goal of mediation is projected in the way that eafcthe parties has equal rights. Mediation woudtibe
a fair process if a party is allowed to force thieeo party of conflict into the resolution of thesplte.
Such solution can be a form of settlement, bubiamfact a conflict resolution.

Willingness to cooperate is a key task of the medi#o this end, the mediator may support thethesi
parties through active intervention, e.g. througte-to-one conversations (shuttle mediation) or by
developing possible alternatives scenarios togedlittr the parties as to how the current dispute may
come to an end in one way or another. In any etbatjssue concerning the willingness to cooperate
needs to be clearly addressed in the course of meghings; furthermore, the readiness of the martie
must be re-obtained, over and over atfain

This principle has to be employed together withgheciple of neutrality which implies that mediato
must conduct the mediation in an impartial and raumanner. Mediator should only encourage parties
to exchange the information, help the parties tdewstand each other’s views and stimulate them to
suggest creative settlements, but to stay neutrall respects.

There is a common sense of shared purpose in madration. Often both or all parties really want a
deal (the more so if the dispute has been longinghmand they are often keen to use the mediatayn d
to achieve just that. Most parties turn up to a iatezh because they want to settle, and it is yasel
process of soft compromise and that is why priecipi cooperation is very important during all the
mediation.

4. Principle of Neutrality

The idea that laws and the adjudicators who ingtrgmd apply them are neutral is central to coneeat
understanding of fairness and justice in westéxeréil democracies. Not surprisingly, neutrality &k
adopted by facilitative methods of dispute resolutike mediation where a third party helps disptga
manage or resolve a dispute, though without imgpsindecision on them. Paradoxically, although
mediators are skilled at working with the divergpatspectives of disputants, they are requireddod
their own perspectives out of the equation. Indeeatrality is so significant to the mediator’s roeat
the terms ‘mediator’ and ‘neutral’ are sometimesdiisterchangeably.

Mediator must conduct the mediation in an impardiaél neutral manner. The concept of mediator
impartiality and neutrality is central to the media process. Mediator should observe all princdpé

14 E.AFILLER, Commercial Mediation in Europe. An Empirical Sudy of the User Experience, cit., p. 10.
15 A, HILARY, Mediator Neutrality: Making Sense of Theory and Practice, http://ssrn.com/abstract=998202.
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mediation and consider only matters of procedueb@& neutral means that mediator should not give
advice or suggest solutions (mediators do not espopinions or make judgements about who is right o
wrong), he/she should not influence the contertheroutcome of the mediation. Every decision made
during mediation is participants’ decision and ceoi

It is also important, that mediators must at atids remain neutral as to the outcome of a mediation
Mediator may only inform parties that the resolofiothey are considering might fall outside the
parameters which a court might approve or ordeeyTinay inform participants of possible courses of
action, their legal or other implications, and sisiem to explore these, but must make it clearttiey
are not giving advicé.

It is also important that mediators should notfeuenced by financial or personal connection with
the disputants.

Neutrality or impartiality of a mediator should ens that the parties accept mediator as a person wh
is sincerely dedicated to resolving the disputewand favours both sides in the dispute, seekingtswis
that would satisfy them both. It means that shieeowill treat the parties equally, not favouringeaver
the other. Mediators are trained to remain newtnal impartial and to help both/all parties equallye
mediator must keep in mind that his/her behaviattitude, and sometimes the techniques of mediation
can bring a sense of sympathy towards one sideaithappens, the mediation has gone the wrong way.
The mediator cannot perform the function if there aircumstances that indicate doubts about his
impartiality and objectivity-’

Certainly, there is no set formula, but there @&main common threads. The mediator must be eyntirel
neutral and independent. The mediator brings & faesl trusted mind to what is often an old problem.
Trust and integrity are the keywords. His roledigid communication between the parties, to adsesh
to overcome emotional blockages, to focus theanditbn and effort on the problems and, moreoveir th
solutions. He can help each side to understandtier side’s case or even their own case (and its
weaknesses, which they and sometimes their adviswesbeen unable or unwilling to look at). Mediato
can suggest new avenues to explore, to identifyveortt to overcome deadlock, to unlock and release
any of the entrenched positions and in some céasesl feeling that can accumulate in the coursa of
dispute.

Mediators must remain neutral as to the outconeerogdiation at all times. Mediators must not seek
to impose their preferred outcome on the partidpar to influence them to adopt it, whether by
attempting to predict the outcome of court procegslior otherwise. However, if the participantssan,
they may inform them that they consider that trsolgtions they are considering might fall outside t
parameters which a court might approve or ordeeyTinay inform participants of possible courses of
action, their legal or other implications, and sisiem to explore these, but must make it clearttiey
are not giving advicé.

It is not forbidden for a mediator to meet a pantprivate meeting and it also can help in the pssc
of mediation. These meetings are used to provig®mpnities for the parties to cool down and expres
their ideas in private way, also to build trustietn a party and the mediator and to get to thieafdbe
dispute. During these meetings and after them rtednas to stay neutral and not show his partialrty
his favour to one or another party. That is why recommended that to maintain credibility, thedrator
should have individual meetings with both disputdmgfore bringing them back in joint session.

Mediator has to stay neutral during all the mediaprocess. Even when the parties want to sdidg, t
usually have to work hard to identify acceptabld amutually agreed solution. Potential solutions may
occur to the mediator, but mediator has to withditaem until the parties have had enough time tgesig
and analyse their own ideas, as they have morenafiton about the issue and are able to find an
acceptable solution. When the disputants are ur@blswilling to come up with their own solutions,
then the mediators can approach the mediation psogith discreet suggestions and alternative solsti
In this case principle of neutrality works in a &8dowvay and mediator has to avoid imposing his ideas

16 http://www.familymediationcouncil.org.uk/us/codeaptice/general-principles/.
17 http://www.posredovanje.me/en/mediation/basicgipiles-of-mediation.html.
18/, DUNN, V. LACHKOVICH (eds.),Family Law in Practice, London, 2015, p. 288.
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5. Principle of Equality of Parties

Each party has equal opportunities to participat@édiation. The parties in dispute must have amleq
opportunity to participate in proceedings, whichame that they must have equal opportunity to freely
declare their position, and in particular to freeffer conclusion of settlement. Also, the partiesst be
properly represented when it is needed.

Equality in mediation also means that parties stteesame rights in all the proceedings of mediatio
The principle of equality is connected with thenpiple of freedom or party autonomy. It means that
parties can be equal only if they are free and hlase own autonomy. Only two autonomous parties ca
equally participate in the mediation process andddeon the matter. Only free and equal parties can
settle and comply with the agreement.

The values of a free society are maximized whetiggavoluntarily elect to participate in a dispute
resolution process of their own choosing. No pegwuld be precluded from having access to libgat
in the courts or public administrative systems ssalthey have knowingly and voluntarily waived that
right. To the extent participation in an alternatispute resolution process is mandated, or theugt
of an alleged agreement not entered into knowiagly voluntarily, the resolution of the dispute ddou
not be binding.

In the sense of voluntary participation, it is vamyportant to mention Directive 2008/52/EC of the
European Parliament and of the Council of 21 Ma§&0n certain aspects of mediation in civil and
commercial mattetS. The directive aims to encourage the use of altemanethods of dispute
resolution, particularly the use of mediation.deks to ensure a balanced relationship betweeratreadi
and judicial proceedings. It is stressed that thesliation provided for in the Directive should be a
voluntary process in the sense that the partietharaselves in charge of the process and may agéni
as they wish and terminate it at any time. Howetashould be possible under national law for tharts
to set time-limits for a mediation process. Morapube courts should be able to draw the parties’
attention to the possibility of mediation whenethes is appropriate.

The voluntary participation is essential in evaygni of mediation, but in company mediation it pléys
main part. The mediator is well advised to enshet he or she has obtained the permission to neediat
before the actual mediation process, not only @ephut also in persode facto from each of the parties
involved in a given conflict who are also supposegarticipate in the process. If the mandate tdiate

is merely imposed from the top, it is the dutyled mediator to make it explicitly clear that thisdration
attempt will not succeed without the parties’ inmeluntariness or without their willingness to aety
cooperate throughout the entire process. Oncesatie keadiness of the relevant people has beeallEgn

by the individuals involved, the general framewofkhe mediation procedure needs to be clarifiggl, e
the principle of discretion, the principle of naltty of the mediator, fee issue, the rules of glaene,
openness for results and openness for the objeativine processic.°

19 Directive 2008/52/EC of the European Parliamemt ahthe Council of 21 May 2008 on certain aspedtmediation in civil and
commercial matters.
20 E.AFILLER, Commercial Mediation in Europe. An Empirical Study of the User Experience, cit., p. 8.



